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Petitioner is represented.  

This Misc. (J) case arises out of petition No. 1664/18 filed by the 

petitioner/plaintiff under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for temporary injunction.  

 

Case of the plaintiff/petitioner is that, the petitioner is the absolute 

owner and possessor of a plot of land measuring 1K-3Ls. (as per 

land record) and 1K-5Ls. (as per sale deed) covered by dag No.283 

of patta No.205 under the Bilasipara revenue circle, Dhubri 

(hereinafter to be referred as suit land). The Opp. Party No.1 is the 

son and Opp. Party No.2 is the daughter-in-law of the petitioner and 

prof. Opp. Party No.1, 2, 3 & 4 are the sons and daughters of the 

petitioner. Now a days the petitioner has been residing with the prof. 

Opp. Party No.1 due to her old age. In the year 2008, the petitioner 

was suffering from cataract in both the eyes for which she became 

blind. Hence the petitioner shifted to Dhubri for better treatment 

and stayed there with Opp. Party No.1. Taking advantage of poor 

eyesight, the Opp. Party No.1 in collusion with Opp. Party No.2, 3, 

4 and prof. Opp. Party No.5 had manufactured a forged sale deed 

bearing No.1650/1500 dtd.30.5.2008 by taking thumb impression of 

petitioner over the stamp-paper. After fraudulently executing the 

sale deed the Opp. Party No.1 & 2 supressed the matter and did not 

get their names recorded over the suit land. But on 2.10.2018 when 

the petitioner wanted to divide the suit land amongst her legal heirs, 

the Opp. Party vehemently opposed and expressed that the 

petitioner had sold out the entire suit land to Opp. Party No.1 by 

executing the above mentioned sale deed. Hence the prof. Opp. 

Party No.3 went to the office of prof. Opp. Party No.5 on 4.10.2018 

and collected the certified copy of the deed. On 20.10.2018 the 

petitioner along with the prof. Opp. Party No.3 collected the certified 

copy of jamabandi from the office of prof. Opp. Party No.7. The 

petitioner thereafter served a pleader’s notice upon the Opp. Party 

No.1 demanding cancellation of sale deed but he did not reply. It is 

further stated that the name of petitioner still recorded in the 

records of rights as possessor since after purchase of the land from 

Sarala Bala Debi.  Hence the petitioner has prayed for injunction 

restraining the OPs from making any kind of negotiable instrument 

in favour of any third party in respect of the suit land till disposal of 

the main suit.    

 



The Prof. Opp. Party No.2 & 4 have submitted the W.O. admitting 

the claim of petitioner.  

The Opp. Party No.1, 2 & 3 has also submitted the W.O. stating that 

the Opp. Party No.1 purchased the suit land from the petitioner on 

consideration of Rs.15,000/-. It is further stated that the petitioner 

was never in possession of the suit land after execution of sale deed. 

On the other hand the Opp. Party No.1 has been possessing the suit 

land. Hence OPs have prayed to reject the petition.  

 

None of the parties have appeared for hearing in this case.  

 

Perused the case record.  

 

It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case. 

Prima facie case: In the instant case, it appears from the 

pleadings of both parties that admittedly the suit land belonged to 

the petitioner. There is also no dispute as to the fact that there is a 

sale deed allegedly executed by the petitioner in favour of the Opp. 

Party No.1. The petitioner has claimed that the alleged sale deed 

was executed illegally. On the other hand, Opp. Party No.1 has 

claimed that he purchased the suit land by executing the sale deed 

No1650/1500. However at this stage, there is no material on record 

to decide the legality or illegality of sale deed No1650/1500. The 

petitioner has though claimed that the land record is still in her 

name. But there is no document in order to support her present title 

or possession over the suit land.  

 

Further in this case, the petitioner has prayed for injunction 

restraining the OPs from executing any kind of negotiable 

instrument. But the petitioner in her plaint as well as petition U/s.39 

Rule 1 & 2 of the CPC has not made a single whisper as regards any 

attempt made by the OPs to execute any deed to any third person. 

It appears that no cause has arisen between the parties for granting 

the injunction as prayed for.  Hence I am of the considered opinion 

that the petitioner does not have any prima-facie case for granting 

injunction.  

Balance of convenience :   The petitioner has claimed that she is 

the possessor of the suit land but there is no document in the record 

showing the possession of the petitioner over the suit land. In 

absence of any such document, it cannot be held that the petitioner 



will face any inconvenience on refusal of injunction. Hence I am of 

the considered opinion that balance of convenience is not in favour 

for granting the injunction. 

 

Irreparable loss and injury : In the forgoing paras, it is already 

held that the petitioner does not have a prima-facie case and 

balance of convenience for granting the injunction. Hence the 

question of facing irreparable loss and injury on refusal of injunction 

as prayed for does not arise.  

In view of the above, the petition filed by the petitioner is rejected.  

Accordingly instant case is disposed of on contest.   

 

 


